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DETAILED ACTION 

Election/Restrictions 

Applicants election with traverse of Group II, claims 25-31 in the reply filed on 8 
June 2006 is acknowledged. The traversal is on the ground(s) that the method of 
Group I can only be performed in the claimed system of Group II. This is not found 
persuasive because there is no mention of a flowpath or flow cell in the method claims, 
even though these features are required in the apparatus claims. This indicates that the 
method could be practiced in systems that are not reliant on an optical flow cell. 
Furthermore, the claimed system could be used by another material different method, 
and not just by the method set forth in Group I. The claimed system does not require a 
step for determining the presence of a marker chemical prior to a step in which the 
marker chemical is complexed with a marker chemical complexing agent. 

The requirement is still deemed proper and is therefore made FINAL. 

Claims 1-24 are withdrawn from further consideration pursuant to 37 CFR 
1.142(b), as being drawn to a nonelected invention, there being no allowable generic or 
linking claim. Applicant timely traversed the restriction (election) requirement in the reply 
filed on 8 June 2006. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
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A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351 (a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

1) Claims 25-29 are rejected under 35 U.S.C. 102(e) as being anticipated by 
Floriano (US 20060079000). 

Floriano discloses a bacterial endospore detection system comprising an optical 
detection device (Figure 3:250) that includes a flow cell. Flow paths are provided for 
moving samples to and from the optical detection device. A sampler in the form of a 
sample input is additionally provided. This is apparent from Figure 3 and paragraphs 
[0058], [0059] and [0079]-[0081]. Paragraphs [0059] and [0069] state that the detection 
device includes a computer system capable of analyzing data obtained fro the detector. 
Floriano discloses the use of reservoirs (Figure 3:r1, r2, r3) that are in fluid 
communication with the optical detection device and flow cell. Although not expressly 
stated, these reservoirs are fully capable of holding marker chemical complexing 
agents, marker chemical enhancement agents, and release agents. In paragraph 
[0066], Floriano indicates that it is known in the art to add complexing agents to the 
detection area to enhance visualization. In paragraph [0127], Floriano states that it is 
known to react terbium with dipicolinic acid produced by spores to create a luminescent 
complex. 
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2) Claims 25 and 26 are rejected under 35 U.S.C. 102(e) as being anticipated by 
Vanderberg (US 6599715). 

Vanderberg discloses a bacterial endospore detection system comprising an 
optical detection device that further includes a flow cell (Figure 2:22). The optical 
detection device additionally comprises a light source (Figure 2:26) and a photodetector 
(Figure 2:28). A flowpath (Figure 2:14) fluidly connects a sampler to the flow cell. This 
is described in column 2, lines 31-55 and column 4, line 56 to column 5, line 5. 
Vanderberg additionally discloses a marker chemical complexing agent reservoir in 
which terbium nitrate is stored. This reservoir is fluidly connected to the flow cell so that 
terbium ions are allowed to complex with dipicolinic acid produced by spores in a 
sample solution. 

3) Claims 25, 26 and 28-31 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Muller (US 5804384). 

With respect to claims 25 and 26, Muller discloses an analyte detection system 
that comprises an optical detection device that includes a flow cell (Figure 1:18). A 
laser (Figure 2:54) and a photodetector (Figure 2:56) are provided for determining the 
presence of a target molecule in a sample. A syringe (Figure 1:22) works as a sampler 
since it is used to deliver analytes to the detection device via a flowpath (Figure 1:28). 
Muller additionally states that a reservoir (Figure 1:34) is provided for holding marker 
chemical complexing agents. Muller teaches that the complexing agents, in the form of 
detector probes, selectively bind to analytes in order to aid in their detection. This is 



Application/Control Number: 10/828,520 Page 5 

Art Unit: 1744 

disclosed in column 8, line 55 to column 9, line 63. Column 10, lines 14-18 indicate that 
the system is useful in the detection of various bacterial microorganisms. 

With respect to claims 28 and 29, Muller discloses the apparatus in claim 25 
wherein a plurality of fluid reservoirs (Figure 1:30, 32, 34) are provided. Although not 
expressly stated, any of these reservoirs are fully capable of accommodating a marker 
chemical enhancement agent or a release agent. 

With respect to claims 30 and 31 , Muller discloses the apparatus in claim 25 
wherein the flowpath includes a heated mixing zone (Figure 1:20). A heater (Figure 
1:36) produces a temperature in the zone that facilitates mixing and binding between 
analytes and complexing agents. This is disclosed in column 9, lines 5-25. 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. The Ponce (US 20040014154) reference discloses the state of 
the art regarding bacterial endospore detection systems. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Nathan A. Bowers whose telephone number is (571) 
272-8613. The examiner can normally be reached on Monday-Friday 8 AM to 5 PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Gladys Corcoran can be reached on (571) 272-1214. The fax phone 
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number for the organization where this application or proceeding is assigned is 571- 



Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



273-8300. 
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